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BRIEF FOR APPELLEES 


PRELIMINARY STATEMENT 


This brief is filed by Keystone Insurance Company and| Key- 
stone Philadelphia Automobile Club of Philadelphia, Pennsylvania, 
as appellees in No. 22595 and defendants in Civil Action No. 2116- 


68, the proceeding from which this appeal arose. 


By order dated February 12, 1968, this Court ordered that this 
appeal be heard by the same division as will hear Nos. 22580 and 


22581, assigning these appeals to the summary calendar, and direct- 
ing that appellees file briefs within 30 days of the date of that or- 
der. 


Appellees’ Brief herein will be addressed specifically to the is- 
sues raised in No. 22595. 


STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW 


This appeal presents the single issue whether the District Court 
lawfully and iproperly granted appellees’ motion to dismiss appel- 
lant’s complaint against appellees in Civil Action No. 2116-68.* 


STATEMENT OF THE CASE 


By complaint filed on August 21, 1968 (R. 1), appellant sought 
declaratory and injunctive relief against appellees under the Civil 
Rights Act of 1964 (Title 42, U.S.C., Sections 2000e, et seq.) for 
alleged employment discrimination in violation of that Act. In his 
complaint, appellant alleged that he received on or about August 2, 
1968, a letter dated July 23, 1968, from the Acting Director of the 
Equal Employment Opportunity Commission enclosing a “Notice of 
Right to Sue”’ and informing appellant that he could bring a court 
suit within 30 days from the date of his receipt of that letter (para- 
graph 3). Appellant further alleged that the Civil Rights Act of 
1964 “is controlled by the applicable State statutes of Limitations 
of Actions” (paragraph 6), and requested that the proceeding be 
consolidated with Civil Action No. 466-67, and incorporating and 
making a part of his complaint all of the allegations contained in the 
complaints in that earlier proceeding (paragraph 4 and 5). 


The original complaint in Civil Action No. 466-67 was filed on 
February 28,|1967, for declaratory and injunctive relief under the 


*This particular case has not previously been before this Court under the 
same or similar title. See footnotes 1 and 2, infra. 


Civil Rights Act of 1964, and for damages, alleging that by letter 
dated November 10, 1966, which appellant received ‘“‘on ot about” 
November 14, 1966, appellees committed an alleged employment 
discrimination against him in violation of his rights under the Act. 
Appellant in that complaint further set forth that he had complained 
of the alleged unlawful employment discrimination to the District of 
Columbia Commissioner’s Council on Human Relations and) to the 
Equal Employment Opportunity Commission. By an amended com- 
plaint filed in the Civil Action No. 466-67, appellant reasserted all 
of his original complaint except his prayer for damages, which he 
deleted. 


In that proceeding, Civil Action No. 466-67, after notice to 
take appellant’s deposition, after motions to dismiss for appellant’s 
failure to appear or to answer questions at the depositions, after an 
order dated January 15, 1968, that he appear to have his deposition 
taken on January 16, 1968, and after an order dated February 12, 
1968, that appellant appear and respond to questions at his!depo- 


sition therein scheduled for February 27, 1968, and that his failure 
to do so “shall result in the dismissal of this action”, the District 


Court, by Order filed March 28, 1968, dismissed appellant’s suit. 

This Order stated: | 

“Upon consideration of the Motion for Entry of Judg- 
ment of Dismissal and after hearing argument there- | 
on, and it appearing to the Court that notwithstand- 
ing the Order of this Court dated February 12, 1968, 
the plaintiff failed, without cause, to appear for his 
deposition on February 27, 1968, as required by the 
Order dated February 12, 1968, it is by the Court, 
this 28th day of March, 1968. 


“ORDERED, that this Motion be and the same here- | 
by is granted and this matter is dismissed.” 


By Order filed June 3, 1968, the District Court denied appel- 
lant’s motion to vacate the Order dismissing that suit. This Order 
also making the same disposition of appellant’s suit in Civil Action 
No. 2417-66, found: 


“That the failure of the plaintiff to abide by and com- 
ply with the Court’s Orders was in no wise due to ig- 
norance or lack of understanding but that his failure 
to abide by the Orders was intentional, wilful and 
contemptuous of the Court...” 


In the proceeding from which this appeal arises, namely, Civil 
Action No. 2116-68, appellees filed on September 12, 1968, their 
Motion to Dismiss appellant’s Complaint (R. 3), stating: 


“J. That the instant proceeding involves the same mat- 
ters of fact and law that were contained in plaintiff's 
Complaint in Civil Action No. 466-67. That the prior 
proceeding was dismissed by Order of Court on March 
28, 1968, from which Order the plaintiff has noted 
an appeal to the Court of Appeals.’ 

“2. That the dismissal of Civil Action No. 466-67 is 
Res Judicata to the instant proceeding. 

“3. That the plaintiff failed to comply with the Rules 
and Order of this Court in the prior proceeding and 
that such failure precludes the plaintiff from main- 
taining the present action.” 


In appellees’ Memorandum of Points and Authorities accom- 
panying the labove Motion to Dismiss (R. 3), it is stated that “It is 
obvious from a reading of the Complaint and the explicit reference 


1 Since the date of this Motion, this Court has denied relief to appellant 
in the appeal referred to (Misc. No. 3253). From that decision, appellant filed 
a petition for writ of certiorari to the Supreme Court in Docket Misc. 1194, 
and on February 24, 1969, the Supreme Court denied appellant’s petition for 
certiorari. 


| 
made therein that the instant claim involves the same subject mat- 
ter as in the prior proceeding’’ and the language of Judge Hart’ $ Or- 
der of June 3, 1968, denying appellant’s Motion to Vacate the Or- 
der of Dismissal in Civil Action No. 466-67 is quoted that: "The 
failure of the plaintiff to abide by and comply with the Court’s Or- 
ders was in no way due to ignorance or lack of understanding but 
that his failure to abide by the Orders was intentional, willful and 
contemputous of the Court...” In his Memorandum appellees ac- 
cordingly argued that the Motion to Dismiss should be granted in 
accordance with Rule 41(b) of the Federal Rules of Civil Procedure. 


Appellant’s opposition to appellees’ Motion to Dismiss (R. 4) 
states “That a dismissal under Rule 37(d) is not the same as a dis- 
missal pursuant to Rule 41(b). ...In other words, Rule 41 b) is 
not applicable to the ‘legal situation’ in the case at hand.” (para- 
graph 2). Appellant did not deny appellees’ assertion that the pro- 
ceeding involved the same subject matter as the prior proceeding in 
Civil Action No. 466-67, but, in fact, in an accompanying affidavit 
(R. 4), appellant states: 


“4. That the only ‘legal distinction’ between the case | 
at bar and civil action numbered 466-67 previously 
filed herein is that the present action is filed pursuant 
to ‘Notice of Right to Sue’ issued to plaintiff by the | 
Equal Employment Opportunity Commission, letter 
dated, July 23, 1968, subseqeunt to ‘dismissal of Civil | 
Action No. 466-67’ under Rule 37(d) and not Rule 
41(b), Federal Rules of Civil Procedure.”’ 


By order dated and filed on November 4, 1968, Judge Corcoran 
granted appellees’ Motion to Dismiss (R. 10), and on November 18, 


1968, appellant noted his appeal to this Court from that order (R. 
11). 


On November 7, 1968, appellant moved to vacate the order 
dismissing his complaint, on the ground that Judge Robinson in Civil 


Action No. 1078-68, by order dated October 7, 1968 (R. 15 in No. 
22580). held that the dismissal of appellant’s earlier suit, Civil Action 
No. 2417-66. on the ground that appellant failed to comply with the 
Court’s order that he submit to the taking of his deposition was not 
a dismissal on the merits and hence was not res judicata of appel- 
lant’s complaint in the later proceeding.” 


Appellees opposed appellant’s motion to vacate on the grounds: 


“1. That although plaintiff refers to the ruling of 
Judge Robinson dated October 7, 1968, plaintiff fails 
to point out that Judge Robinson nevertheless dis- 
missed the action on the grounds of limitations. 


“2. That the dismissal by Judge Robinson can be sup- 
ported on either the grounds of Res Judicata or Lim- 
itations.”” (R. 9). 


By order filed on November 27, 1968 (R. 12), Judge Corcoran 
denied appellant’s motion to vacate the order dismissing his com- 
plaint. 


It may! be noted that this appeal does not present the issue 
whether appellant brought his suit in the proper judicial district, 
which was the basis for dismissal of appellant’s complaint in No. 
22581 (Civil Action No. 1712-68). With regard to No. 22580, as 


2 Appellant appealed to this Court the dismissal of his complaint in Civil 
Action No. 2417-66, and this Court denied him relief in Misc. No. 3252. Ap- 
pellant’s petition for certiorari to the Supreme Court in Misc. 1194, infra, em- 
braced that proceeding, as well as Misc. No. 3253 (Civil Action No. 466-67), to 
which appellees herein were parties. In both Misc. Nos. 3252 and 3253, by or- 
ders filed May 9, 1968, this Court denied appellant’s appeals as frivolous, but 
noted that “Petitioner, of course, may apply to the District Court for an order 
vacating the dismissal of his complaint upon a representation that he will com- 
ply with the order of the District Court with respect to the giving of his depo- 
sition.’ As indicated above, the Supreme Court on February 24, 1969, denied 
appellant’s petition for writ of certiorari in Misc. No. 1194. 


indicated above, the District Court there dismissed appellant’s com- 
plaint on the ground that his suit was barred by the statute of lim- 
itations contained in the Civil Rights Act. If this Court affirms in 
that appeal, it may also affirm this appeal on that ground, since, as 
explained above, the alleged employment discrimination occurred in 
November of 1966, and appellant’s complaint herein was filed in 
August of 1968. Whether the District Court erred in also not dis- 
missing appellant’s complaint in No. 22580 (Civil Action No. 1078- 
68) on the ground of res judicata is presented as an issue in ‘that 
appeal, and, as stated by appellees herein in their opposition to 
appellant’s motion to vacate the order dismissing his complaint, supra 
(R. 9), appellees would contend that the action of the District Court 
in that proceeding may be supported on either or both the ground 


of res judicata and/or the ground of the statute of limitations. 
| 
The argument that follows is devoted to the issue particularly 


presented in this appeal, that the District Court properly and law- 
fully dismissed appellant’s complaint under the provisions of Rule 
41(b) of the Federal Rules of Civil Procedure. | 


| 
ARGUMENT | 


By his complaint in this proceeding, appellant attempts to start 
anew the exact same cause of action which the District Court in 
Civil Action No. 466-67 dismissed for appellant’s willful and contu- 
macious failure to comply with the orders of the District Court in 
that proceeding which directed him to appear and answer questions 
at the depositions scheduled in those orders. In this circumstance, 
the Order of the District Court dismissing appellant’s complaint in 
the instant proceeding is fully authorized by the language of Rule 
41(b) of the Federal Rules of Civil Procedure which provides: 


“For failure of the plaintiff to... comply with these | 
rules or any order of court, a defendant may move 


for dismissal of an action or of any claim against him 
.... Unless the court in its order for dismissal other- 
wise specifies, a dismissal under this subdivision and 
any'dismissal not provided for in this rule, other than 
a dismissal for lack of jurisdiction, for improper venue, 
or for failure to join a party under Rule 19, operates 
as an adjudication upon the merits.’? (Emphasis sup- 
plied) 


The order of dismissal in Civil Action No. 466-67 did not 
“otherwise specify” and the grounds for the dismissal were none of 
the exceptions listed, and therefore the dismissal of appellant’s com- 
plaint in Civil Action 466-67 operated “as an adjudication upon the 
merits” and bars appellant’s present complaint. For this reason, the 
District Court’s order dismissing appellant’s complaint herein must 
be sustained. Nasser v. Isthmian Lines, 331 F.2d 124 (2nd Cir. 
1964): Fischer v. Dover S.S. Co., Inc., 121 F.Supp. 528 (E.D.N.Y. 
1954), affirmed, 218 F.2d 682 (2nd Cir. 1955); American National 
Bank & Trust Co. v. United States, 79 U.S. App. D.C. 62, 142 F.2d 
571 (1944): Holcomb v. Holcomb, 93 U.S. App. D.C. 242, 209 F.2d 
794 (1954); Maddox v. Shroyer, 112 U.S. App. D.C. 318, 302 F.2d 
903 (1962), cert. denied, 371 U.S. 825 (1962); Thompson v. John- 
son, 102 U.S. App. D.C. 307, 253 F.2d 43 (1958); United States vy. 
Proctor & Gamble Co., 356 U.S. 677 (1958); Costello v. United 
States, 365' U.S. 265 (1961); Link v. Wabash Railroad Co., 370 US. 
626 (1962); Industrial Building Materials, Inc. v. Interchemical Cor- 
poration, 278 F.Supp. 938 (C.D. Calif. 1967). 


Appellant’s reliance in the District Court (R. 4) upon Societe 
Internationale Pour Participations Industrielles et Commerciales, S.A. 
v. Rogers, 357 U.S. 197 (1958), is misplaced. As pointed out in the 
Nasser case, supra, 331 F.2d, at page 128, footnote 4: 


“Despite appellant’s argument to the contrary nothing 
contained in the Supreme Court’s opinion in Societe 


Internationale Pour Participations Industrielles et 
Commerciales, S. A. v. Rogers, supra, would suggest 
that the effect of Rule 37 dismissals was not to be 
determined by Rule 41(b). There, the Court merely 
held that the standards for granting or denying a mo-' 
tion to dismiss based on the failure to comply with 
pre-trial orders must be governed by Rule 37; here, 
on the other hand, the motion has already been | 
granted under Rule 37(d), and we are concerned Wass 
its effect upon subsequent litigation.” 


In his Brief in this appeal (pages 15-16), appellant relies upon 
the provision for dismissal “without prejudice” as contained in Rule 
13 of the Rules of the District Court for the District of Columbia 
and asserts that this Rule allows him to “simply pick-up his papers 
after being dismissed and commence a new action’. That Rule, 
however, applies only to situations in which a party “seeking /affir- 
mative relief” fails to comply with any law, rule, or order “requisite 
to the prosecution of his claim’’. That Rule, therefore, does not 
shield appellant from the with-prejudice effect in this proceeding of 
the District Court’s dismissal of the prior proceeding taken under 
and clearly authorized by Rule 41(b) of the Federal Rules of Civil 
Procedure when, as is the case here, that dismissal was based upon 
appellant’s defiance of the District Court’s orders that appellant al- 
low himself to be deposed by appellees and when that defiance 
therefore operated effectively to frustrate appellees’ efforts, as ad- 
verse parties, to defend against appellant’s claim. In this circum- 
stance, then, and in view of appellant’s ? 


2 66 


intentional, willful and con- 
temptuous’”’ failure to comply with the Court’s orders in Civil Ac- 
tion No. 466-67, it is plain that nothing less than the action here 
taken by the District Court was necessary to preserve the essential 
integrity of the Court’s process. | 
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PRELIMINARY STATEMENT 


This brief is filed by Keystone Insurance Company and Key- 
stone Philadelphia Automobile Club of Philadelphia, Pennsylvania, 
as appellees in No. 22595 and defendants in Civil Action No. 2116- 


68, the proceeding from which this appeal arose. 
| 


By order dated February 12, 1968, this Court ordered that this 
appeal be heard by the same division as will hear Nos. 22580 and 


22581, assigning these appeals to the summary calendar, and direct- 
ing that appellees file briefs within 30 days of the date of that or- 
der. 


Appellees’ Brief herein will be addressed specifically to the is- 
sues raised in No. 22595. 


STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW 


This appeal presents the single issue whether the District Court 
lawfully and properly granted appellees’ motion to dismiss appel- 
lant’s complaint against appellees in Civil Action No. 2116-68.* 


STATEMENT OF THE CASE 


By complaint filed on August 21, 1968 (R. 1), appellant sought 
declaratory and injunctive relief against appellees under the Civil 
Rights Act of 1964 (Title 42, U.S.C., Sections 2000e, et seq.) for 
alleged employment discrimination in violation of that Act. In his 
complaint, appellant alleged that he received on or about August 2, 
1968, a letter dated July 23, 1968, from the Acting Director of the 
Equal Employment Opportunity Commission enclosing a “Notice of 
Right to Sue” and informing appellant that he could bring a court 
suit within 30 days from the date of his receipt of that letter (para- 
graph 3). Appellant further alleged that the Civil Rights Act of 
1964 “is controlled by the applicable State statutes of Limitations 
of Actions” (paragraph 6), and requested that the proceeding be 
consolidated with Civil Action No. 466-67, and incorporating and 
making a part of his complaint all of the allegations contained in the 
complaints in that earlier proceeding (paragraph 4 and 5). 


The original complaint in Civil Action No. 466-67 was filed on 
February 28, 1967, for declaratory and injunctive relief under the 


*This particular case has not previously been before this Court under the 
same or similar title. See footnotes 1 and 2, infra. 


Civil Rights Act of 1964, and for damages, alleging that by letter 
dated November 10, 1966, which appellant received “‘on or about” 
November 14, 1966, appellees committed an alleged employment 
discrimination against him in violation of his rights under the Act. 
Appellant in that complaint further set forth that he had complained 
of the alleged unlawful employment discrimination to the District of 
Columbia Commissioner’s Council on Human Relations and! to the 
Equal Employment Opportunity Commission. By an amended com- 
plaint filed in the Civil Action No. 466-67, appellant reasserted all 
of his original complaint except his prayer for damages, which he 


deleted. 


In that proceeding, Civil Action No. 466-67, after notice to 
take appellant’s deposition, after motions to dismiss for appellant’s 
failure to appear or to answer questions at the depositions, after an 
order dated January 15, 1968, that he appear to have his deposition 
taken on January 16, 1968, and after an order dated February 12, 


1968, that appellant appear and respond to questions at his |depo- 


sition therein scheduled for February 27, 1968, and that his failure 
to do so “shall result in the dismissal of this action’’, the District 
Court, by Order filed March 28, 1968, dismissed appellant's suit. 


This Order stated: | 


“Upon consideration of the Motion for Entry of Judg- 
ment of Dismissal and after hearing argument there- 
on, and it appearing to the Court that notwithstand- 
ing the Order of this Court dated February 12, 1968, 
the plaintiff failed, without cause, to appear for his 
deposition on February 27, 1968, as required by the 
Order dated February 12, 1968, it is by the Court, | 
this 28th day of March, 1968. 


“ORDERED, that this Motion be and the same here- | 
by is granted and this matter is dismissed.” 


By Order filed June 3, 1968, the District Court denied appel- 
lant’s motion to vacate the Order dismissing that suit. This Order 
also making the same disposition of appellant’s suit in Civil Action 
No. 2417-66, found: 


“That the failure of the plaintiff to abide by and com- 
ply with the Court’s Orders was in no wise due to ig- 
norance or lack of understanding but that his failure 
to abide by the Orders was intentional, wilful and 
contemptuous of the Court... ” 


In the proceeding from which this appeal arises, namely, Civil 
Action No. 2116-68, appellees filed on September 12, 1968, their 
Motion to Dismiss appellant’s Complaint (R. 3), stating: 


“1. That the instant proceeding involves the same mat- 
ters of fact and law that were contained in plaintiff’s 
Complaint in Civil Action No. 466-67. That the prior 
proceeding was dismissed by Order of Court on March 
28, 1968, from which Order the plaintiff has noted 
an appeal to the Court of Appeals.’ 

“2. That the dismissal of Civil Action No. 466-67 is 
Res Judicata to the instant proceeding. 

“3. That the plaintiff failed to comply with the Rules 
and Order of this Court in the prior proceeding and 
that such failure precludes the plaintiff from main- 
taining the present action.” 


In appellees’ Memorandum of Points and Authorities accom- 
panying the above Motion to Dismiss (R. 3), it is stated that “It is 
obvious from a reading of the Complaint and the explicit reference 


! Since the date of this Motion, this Court has denied relief to appellant 
in the appeal referred to (Misc. No. 3253). From that decision, appellant filed 
a petition for writ of certiorari to the Supreme Court in Docket Misc. 1194, 
and on February 24, 1969, the Supreme Court denied appellant’s petition for 
certiorari. 


| 
made therein that the instant claim involves the same subject mat- 


ter as in the prior proceeding”’ and the language of Judge Hart’s or- 
der of June 3, 1968, denying appellant’s Motion to Vacate the Or- 
der of Dismissal in Civil Action No. 466-67 is quoted that: |“The 
failure of the plaintiff to abide by and comply with the Court’s Or- 
ders was in no way due to ignorance or lack of understand ing but 
that his failure to abide by the Orders was intentional, willful and 
contemputous of the Court ...” In his Memorandum appellees ac- 
cordingly argued that the Motion to Dismiss should be grantied in 
accordance with Rule 41(b) of the Federal Rules of Civil Procedure. 


Appellant’s opposition to appellees’ Motion to Dismiss (R. 4) 
states “That a dismissal under Rule 37(d) is not the same asia dis- 
missal pursuant to Rule 41(b). . . . In other words, Rule 41(b) is 
not applicable to the ‘legal situation’ in the case at hand.” (para- 
graph 2). Appellant did not deny appellees’ assertion that the pro- 
ceeding involved the same subject matter as the prior proceeding i in 
Civil Action No. 466-67, but, in fact, in an accompanying affidavit 
(R. 4), appellant states: 


| 
“4. That the only ‘legal distinction’ between the eal 
at bar and civil action numbered 466-67 previously 
filed herein is that the present action is filed pursuant 
to ‘Notice of Right to Sue’ issued to plaintiff by the: 
Equal Employment Opportunity Commission, letter | 
dated, July 23, 1968, subseqeunt to ‘dismissal of Civil 
Action No. 466-67’ under Rule 37(d) and not Rule | 
41(b), Federal Rules of Civil Procedure.’ 


By order dated and filed on November 4, 1968, J udge Corcoran 
granted appellees’ Motion to Dismiss (R. 10), and on November 18, 
1968, appellant noted his appeal to this Court from that order (R. 
11). 


On November 7, 1968, appellant moved to vacate the! order 
dismissing his complaint, on the ground that Judge Robinson| in Civil 


Action No. 1078-68, by order dated October 7, 1968 (R. 15 in No. 
22580), held that the dismissal of appellant’s earlier suit, Civil Action 
No. 2417-66. on the ground that appellant failed to comply with the 
Court’s order that he submit to the taking of his deposition was not 
a dismissal on the merits and hence was not res judicata of appel- 
lant’s complaint in the later proceeding.” 


Appellees opposed appellant’s motion to vacate on the grounds: 


“1. That although plaintiff refers to the ruling of 
Judge Robinson dated October 7, 1968, plaintiff fails 
to point out that Judge Robinson nevertheless dis- 
missed the action on the grounds of limitations. 


“2. That the dismissal by Judge Robinson can be sup- 
ported on either the grounds of Res Judicata or Lim- 
itations.”” (R. 9). 


By order filed on November 27, 1968 (R. 12), Judge Corcoran 
denied appellant’s motion to vacate the order dismissing his com- 
plaint. 


{t may be noted that this appeal does not present the issue 
whether appellant brought his suit in the proper judicial district, 
which was the basis for dismissal of appellant’s complaint in No. 
22581 (Civil Action No. 1712-68). With regard to No. 22580, as 


2 Appellant appealed to this Court the dismissal of his complaint in Civil 
Action No. 2417-66, and this Court denied him relief in Misc. No. 3252. Ap- 
pellant’s petition for certiorari to the Supreme Court in Misc. 1194, infra, em- 
braced that proceeding, as well as Misc. No. 3253 (Civil Action No. 466-67), to 
which appellees herein were parties. In both Misc. Nos. 3252 and 3253, by or- 
ders filed May 9, 1968, this Court denied appellant’s appeals as frivolous, but 
noted that “Petitioner, of course, may apply to the District Court for an order 
vacating the dismissal of his complaint upon a representation that he will com- 
ply with the order of the District Court with respect to the giving of his depo- 
sition.’ As indicated above, the Supreme Court on February 24, 1969, denied 
appellant’s petition for writ of certiorari in Misc. No. 1194. 


indicated above, the District Court there dismissed appellant’s com- 
plaint on the ground that his suit was barred by the statute of lim- 
itations contained in the Civil Rights Act. If this Court affirms in 
that appeal, it may also affirm this appeal on that ground, since, as 
explained above, the alleged employment discrimination occurred in 
November of 1966, and appellant’s complaint herein was filed in 
August of 1968. Whether the District Court erred in also not dis- 
missing appellant’s complaint in No. 22580 (Civil Action No, 1078- 
68) on the ground of res judicata is presented as an issue in that 
appeal, and, as stated by appellees herein in their opposition to 
appellant’s motion to vacate the order dismissing his complaint, Supra 
(R. 9), appellees would contend that the action of the District Court 
in that proceeding may be supported on either or both the ground 
of res judicata and/or the ground of the statute of limitations. 

The argument that follows is devoted to the issue particularly 
presented in this appeal, that the District Court properly and law- 
fully dismissed appellant’s complaint under the provisions of Rule 
41(b) of the Federal Rules of Civil Procedure. | 

ARGUMENT | 

By his complaint in this proceeding, appellant attempts to start 
anew the exact same cause of action which the District Court in 
Civil Action No. 466-67 dismissed for appellant’s willful and contu- 
macious failure to comply with the orders of the District Court in 
that proceeding which directed him to appear and answer questions 
at the depositions scheduled in those orders. In this circumstance, 
the Order of the District Court dismissing appellant’s complaint in 
the instant proceeding is fully authorized by the language of Rule 
41(b) of the Federal Rules of Civil Procedure which provides; 


“For failure of the plaintiff to... comply with these | 
rules or any order of court, a defendant may move 


for dismissal of an action or of any claim against him 
..../Unless the court in its order for dismissal other- 
wise specifies, a dismissal under this subdivision and 
any dismissal not provided for in this rule, other than 
a dismissal for lack of jurisdiction, for improper venue, 
or for failure to join a party under Rule 19, operates 
as an adjudication upon the merits.”’ (Emphasis sup- 
plied) 


The order of dismissal in Civil Action No. 466-67 did not 
“otherwise specify” and the grounds for the dismissal were none of 
the exceptions listed, and therefore the dismissal of appellant’s com- 
plaint in Civil Action 466-67 operated “as an adjudication upon the 
merits” and bars appellant’s present complaint. For this reason, the 
District Court’s order dismissing appellant’s complaint herein must 
be sustained. Nasser v. Isthmian Lines, 331 F.2d 124 (2nd Cir. 
1964); Fischer v. Dover S.S. Co., Inc., 121 F.Supp. 528 (E.D.N.Y. 
1954), affirmed, 218 F.2d 682 (2nd Cir. 1955); American National 
Bank & Trust Co. v. United States, 79 U.S. App. D.C. 62, 142 F.2d 
571 (1944): ‘Holcomb v. Holcomb, 93 U.S. App. D.C. 242, 209 F.2d 
794 (1954): Maddox v. Shroyer, 112 U.S. App. D.C. 318, 302 F.2d 
903 (1962). cert. denied, 371 U.S. 825 (1962); Thompson vy. John- 
son, 102 U.S. App. D.C. 307, 253 F.2d 43 (1958); United States v. 
Proctor & Gamble Co., 356 U.S. 677 (1958); Costello v. United 
States, 365 U.S. 265 (1961); Link v. Wabash Railroad Co., 370 U.S. 
626 (1962); Industrial Building Materials, Inc. v. Interchemical Cor- 
poration, 278 F.Supp. 938 (C.D. Calif. 1967). 


Appellant’s reliance in the District Court (R. 4) upon Societe 
internationale Pour Participations Industrielles et Commerciales, S.A. 
vp. Rogers, 357 U.S. 197 (1958), is misplaced. As pointed out in the 
Nasser case, supra, 331 F.2d, at page 128, footnote 4: 


“Despite appellant’s argument to the contrary nothing 
contained in the Supreme Court’s opinion in Societe 


